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CURRIER v. CONTINENTAL LIFE INSURANCE CO. 169 

Supreme Judicial Court of New Hampshire. 
CURRIER e. CONTINENTAL LIFE INSURANCE CO. 

When a debtor delivers money to be transmitted to his creditor, in accordance 
with authority given him so to do by his creditor, and the money is lost upon the 
way, it is the loss of the creditor. 

The plaintiff was authorized to send money to the defendants by express, and 
there were three express-carriers between the residence of the plaintiff and the place 
of business of the defendants in this state ; the plaintiff sent the money for the last 
premium due upon his life-insurance policy by one of these expressmen, who 
embezzled the money and ran away. Held, that this was a sufficient payment of 
this premium to the defendants. 

Corporations are held to be subject to the same presumptions and implications 
from their corporate acts, or the acts of their agents, without either vote, deed or 
writing, as in the case of natural persons. 

A corporation may waive any condition inserted in its regulations or by-laws for 
the benefit of the company ; and the acts of such company, or of its agents, are 
competent evidence of such waiver. 

This was a- bill in equity, by John Currier, against the Conti- 
nental Life Insurance Company of Hartford, Conn. 

By policy, dated November 14th 1865, the defendants assured 
the life of the plaintiffs wife, in the amount of $5000, to be paid 
to the plaintiff. The plaintiff was to pay an annual premium of 
$572.70, on or before November 15th in each year, for five years. 
He paid the first four premiums in person to the defendants' 
agents, the first payment being made at his own house, in Salem, 
N. H., when he received the policy, or before that time; the 
second payment being made November 13th 1866, at the same 
place; the third at Boston, November 15th 1867; the fourth 
at Boston, November 15th 1868. Payment of the first was 
acknowledged in the policy ; for the other three payments he 
received formal receipts. December 3d 1869, at East Salisbury, 
Mass., the plaintiff delivered the amount of the fifth premium to 
Laws, an expressman, to be carried to the defendants' agent; but 
the expressman embezzled the money. The plaintiff prayed a de- 
cree that the defendants apply the amount in satisfaction of the 
fifth premium, and credit him with payment in full of said pre- 
mium, and give the plaintiff a renewal receipt, and treat said policy 
as a policy paid up in full, and for general relief. It was stipu- 
lated in the policy that, if the plaintiff did not pay the five pre- 
miums when due, the policy should be void; and that when the 
policy should become void, all payments made thereon should be 
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170 CURRIER v. CONTINENTAL LIFE INSURANCE CO. 

forfeited to the defendants. The plaintiff claimed, 1. That he was 
authorized to send the money by express at the risk of the defend- 
ants ; that delivery to the express was payment to the defendants; 
and, 2. That the time of payment was extended a reasonable time 
beyond November 15th 1869, and the forfeiture waived. Upon 
these two points the facts were found by the court below as 
follows : — 

I. October 28th 1869, one Loomis (an agent of the defendants, 
at Portsmouth, N. H.) wrote to the plaintiff (then living at East 
Salisbury, Mass.), enclosing a notice of the fifth premium, and say- 
ing : " Please forward your premium on policy No. 478 to the 
Portsmouth office. The two past years the Boston office has 
charged us a commission for collecting ; by paying here, or at the 
home office, the company saves the commission. You can for- 
ward the premium by bank check, or your own private check, on 
any bank or institution, and can be collected through the bank 
here ; or, you can send by express." The plaintiff sent the money 
by express, relying upon this letter, and understanding that the 
money was at the risk of the defendants when delivered to the ex- 
press ; and there was no fraud, bad faith, or want of ordinary and 
reasonable care on the part of the plaintiff. 

II. The first four premiums had been paid by cash and note, 
half each. The notice of the fifth premium was as follows : " The 
fifth premium of $572.70, on your policy No. 478, will be due the 
15th day of November 1869; interest on outstanding notes, 
$68.72— $641.42 ; less dividend of 1868, 50 per cent, on ordinary 
rate, $87.30. Cash due,' $554.12. Respectfully yours, Samuel 
E. Elmore, secretary ; Geo. N. Loomis, agent. g@= Unless the 
renewal premium is paid on or before 12 o'clock noon, of the day 
on which it is due, the policy is forfeited, and the company is under 
no obligation to renew it ; but, upon satisfactory evidence being 
furnished that the insured is in perfect health, the risk may be 
continued, at the entire option of the company." 

The plaintiff was not satisfied with this notice, for two reasons. 
He objected, first, that it required him to pay all cash, instead of 
half cash and half note. His second and chief objection was to the 
method of computing the dividend. A short time after receiving 
the notice, and before November 15th 1869, the plaintiff went to 
Loomis, and desired explanations on those points, but Loomis could 
give none satisfactory to him ; whereupon the plaintiff said he 
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desired time to examine the subject and to consider what he would 
do, and asked Loomis if he should be particular about the time of 
payment. Loomis informed the plaintiff that he had no authority 
to extend the time, or to waive a forfeiture, and showed him his 
instructions and the regulations of the company to that effect. 

Loomis further told him that it was not the custom of the com- 
pany to take advantage of a forfeiture for non-payment of premium 
in his class when payment was made within a reasonable time after 
it was due ; that he had never known the company to insist upon 
the forfeiture in such a case ; and that he then had charge of some 
cases in which the premiums were overdue, which would probably 
be paid by the insured. The precise words of this conversation 
cannot now be remembered by the parties or proved by witnesses. 
Loomis intended to give the plaintiff to understand that it was the 
usage of the defendants, upon payment of overdue premiums, and 
a certificate of continued health, to waive the forfeiture ; that the 
defendants were not bound to do so ; that he had no authority and 
did not uudertake to bind them, or to bargain with the plaintiff 
that they would so ; but that, as a matter of fact, they undoubtedly 
would do so in his case as they always did in other like cases. 
The plaintiff understood, and an ordinary man would have under- 
stood, and would have been warranted in understanding, from the 
statements of Loomis, that although, by the express terms of the 
printed regulations of the company, Loomis had no authority to 
make a formal bargain binding the company to an extension of 
time or a waiver of a forfeiture, yet the uniform usage of the com- 
pany was to receive premiums within a reasonable time after they 
were due, when there was no material change in the health of the 
person insured ; that the plaintiff could safely rely on this usage, 
and take time to examine the subject and consider what he would 
do, and defer the fifth payment for a reasonable time after Novem- 
ber 15th, without running any risk of forfeiture if his wife should 
continue in' good health ; that the company would receive the pre- 
mium under such circumstances without objection. The plaintiff 
understood, and was reasonably justified in understanding, the 
statements of Loomis, not as an absolute undertaking to extend 
the time, or an express promise to waive the forfeiture, but as an 
assurance of a uniform usage of the company that would not be 
departed from in his case ; but this distinction was not drawn in 
the plaintiff's mind as distinctly as it is here stated. He testified 
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that he understood the practice of the company in regard to for- 
feitures for non-payment at the stipulated time, to be the opposite 
of their theory. 

But for his understanding, derived from the statements of 
Loomis, the plaintiff would have paid the fifth premium on or be- 
fore November 15th. He was induced, by his understanding of 
Loomis's statements, to delay sending the money. December 3d, 
the day he sent it, was within a reasonable time. 

He wrote to one Hinckley (a relative of the plaintiff and an 
agent of the defendants in Vermont, and who had received his 
application for the insurance) for the explanations which he de- 
sired, but received no satisfactory answer. November 22d 1869, 
he wrote to El more, the secretary of the defendants at Hartford, 
for explanation, saying, at the close of his letter : " I have deferred 
the payment of my fifth premium until we come to a proper under- 
standing of the subject. Mr. Loomis suggested that no advantage 
would be taken by the company while this question was being con- 
sidered." November 30th 1869, Elmore answered, giving lengthy 
explanations on the subject of dividends, and informing him that 
he could pay the fifth premium in the usual way if he preferred, — 
that is, half cash, half note, — but making no other allusion than 
that to extension of time or waiver of forfeiture. 

The plaintiff delivered to the express the whole amount in cash, 
relying, as to extension and waiver, upon his understanding de- 
rived from the statements of Loomis and the letter of Elmore ; and 
if the express had delivered the money to Loomis, the plaintiff 
would have received a renewal receipt, and the defendants would 
have treated the policy as in force without raising any objection. 
The plaintiff's wife continued, and still continues, in perfect health; 
and satisfactory evidence of that fact would have been furnished 
the defendants by the plaintiff, if he had understood it was desired 
or necessary. He would also have paid interest on the premium, 
if he had understood that interest was demanded or expected. In 
his subsequent interviews and correspondence with Loomis, no 
certificate or evidence of health, or interest was demanded, but the 
defendants, by refusing to give him a receipt for the fifth premium, 
and insisting upon a forfeiture, on the ground that they had not 
received the money delivered by the plaintiff to the express, waived 
their right to such certificate, evidence and interest, if they would 
otherwise have been entitled thereto. 
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Before the commencement of this suit, the defendants, though 
reasonably requested, neglected and refused to do what the plain- 
tiff now seeks by this suit to compel them to do. 

The court below reserved all questions of law and fact arising 
upon the foregoing case, and involved in these two questions : — 

1. Is the money, delivered by the plaintiff to the express, to be 
considered as paid to the defendants ? 

2. Is the policy forfeited by the delay from November loth to 
December 3 ? 

On the ground on which the case was tried, if the first question 
is answered in the affirmative and the second in the negative, there 
should be a decree for the plaintiff; otherwise the bill should be 
dismissed, unless the court should see cause for a new trial. 

Hatch, for the defendants. 

H. Bingham, for plaintiff. 

The opinion of the court was delivered by 

Sargent, C. J. — Certain facts are found by the court upon evi- 
dence which was considered. These facts are stated, and they 
raise certain questions of law, which are proposed for the consid- 
eration of the court. The policy by which the life of the wife of 
the plaintiff had been insured was to be paid for in five annual 
premiums, as it seems, half cash and half note. Four of these had 
been paid seasonably, and receipted for ; the last payment was 
sent, all in cash, by express, December 3d 1869, to the defendants, 
when, by the terms of the contract, it was due the 15th of Novem- 
ber previous. 

The first question raised is : " Was this money, delivered to the 
express by the plaintiff, to be considered as paid to the defendants ?" 
Loomis, the defendants' agent at Portsmouth, wrote to the plain- 
tiff notifying him of his fifth premium, and requesting him to for- 
ward it to Portsmouth instead of paying it at Boston, as he had 
done for the last two years, for the reason that the company would 
in that way save a commission for collecting. He then states to 
him : " You can forward the premium by bank check, or your own 
private check, on any bank or institution, and can be collected 
through the bank here ; or, you can send by express." Any bank 
check or private check would answer, provided it could be collected 
through the bank at Portsmouth. We think this was evidently 
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the intention of Loomis, — that this is the interpretation of the 
letter : " We will receive anything in payment on which we can 
raise the money at a bank here, or you can send the money by 
express;" and the case finds that the plaintiff did send the money 
by express; that he relied upon this letter, understanding that 
the money was at the risk of the defendants after delivery to the 
express ; and that there was no fraud, bad faith, or want of ordi- 
nary and reasonable care on his part. 

Loomis evidently assumed, and we may well assume, that with- 
out any notice and special request this premium would be paid in 
Boston as the last two had been, and he had a special object, which 
he states, for having the money paid at Portsmouth ; — hence these 
directions. And if he (Loomis) was asking the plaintiff to put 
himself to an inconvenience for the sake of accommodating the 
company and enabling them to save a commission upon the money, 
they might well be willing to take a little trouble in getting a check 
cashed at the bank, or even to pay the expressage on the money — 
say seventy-five cents — rather than to pay a commission of two 
per cent., which would be ten dollars, or one per cent., which 
would be five dollars, or even one-half per cent., which would be 
two dollars and fifty cents. 

At first there was a controversy as to whether the plaintiff sent 
this money by express, or paid it to the express at all ; but the 
court find that he did so, in good faith, on the 3d day of December. 
Was that a payment to the defendant company ? It is well settled 
that the delivery of goods by a vendor to a common carrier, in 
accordance with the order or directions of the vendee, operates as 
a delivery to the vendee, so that the common carrier becomes the 
agent of the vendee and not of the vendor ; and a loss of the goods 
in the carrier's hands would be the loss. of the vendee and not of 
the vendor. And the law went further than that, even, and held 
that when the vendee did not appoint or name the carrier, the same 
principle would hold good. Thus, in Godfrey v. Furzo, 3 P. Wil- 
liams 185, decided in 1733, it was held that in case "a tradesman 
in London, by order of a tradesman in the country, sends goods to 
the latter who does not appoint or name the carrier, and afterwards 
the carrier imbezils the goods, the trader in the country must stand 
the loss." 

So, in Button v. Solomonson, 3 Bos. & Pul. 582 (1803), where 
it was claimed, in the argument, that if the vendee had not pointed 
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out the particular mode of conveyance he would not be liable to 
the risk while the goods were in the hands of the carrier, and 
Vayle v. Bayle, Cowp. 294, and Dawes v. Peck, 8 T. R. 330, 
were cited. Lord Alvanley, C. J., referring to that position of 
the counsel, said : " When this point was first mentioned I was 
surprised, for it appeared to me to be a proposition as well settled 
as any in the law, that if a tradesman order goods to be sent by a 
carrier, though he does not name any particular carrier, the 
moment the goods are delivered to the carrier it operates as a de- 
livery to the purchaser, the whole property immediately vests in 
him, he alone can bring an action for any injury done to the goods, 
and if any accident happen to the goods, it is at his risk. The 
only exception to the purchaser's right over the goods is, that the 
vendor, in case of the former becoming insolvent, may stop them 
in transitu." 

So Kent states the law to be — 2 Kent's Com. 499—" Delivery 
of goods to a servant or agent of the purchaser, or to a carrier or 
master of a vessel, when they are to be sent by a carrier or by 
water, is equivalent to a delivery to a purchaser ; and the property, 
with the corresponding risk, immediately vests in the purchaser, 
subject to the vendor's right of stoppage in transitu." See Chitty 
on Cont. 439, 484 and 485 ; 2 Greenl. Ev. sect. 212 ; Woolsey v. 
Bailey, 27 N. H. 217, 219, and cases cited ; Smith v. Smith, Id. 
244, 252, and cases cited. In these last two cases it seems to be 
held that, though before the day of railroads it might be necessary 
that the purchaser should order the goods sent by a carrier in 
order to have the delivery operate as a transfer of the property to 
the purchaser, yet that, since railroads have been in operation, and 
it has become the custom to transport goods by them as a matter 
of course, a delivery of the goods at the depot of the railroad would 
complete the sale and vest the property immediately in the vendee : 
Garland v. Lane, 46 N. H. 245, 248, and cases cited ; 1 Ch. PI. 
6 ; 1 Parsons on Cont. 445 ; Arnold v. Prout, 51 N. H. 587. 

The authorities also hold, that when the debtor delivers money 
to be transmitted to his creditor, in accordance with authority given 
him so to do by his creditor, the loss, if any, is the loss of the 
creditor. So, if money were sent by the post, in a letter properly 
directed to the creditor, and be lost, the debtor is discharged if 
he was directed so to transmit the money, or that was the usual 
course of business between the parties : Chitty on Cont. 750. To 
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the same effect is 2 Greenl. on Ev., sect. 525 ; and he cites War- 
wicke v. Noakes, 1 Peake's R. 67, and Hawkins v. Mutt, 1 Peake's 
R. 186. So, in Wakefield v. Lithgow, 3 Mass. 249, when the de- 
fendant had sent, money to the plaintiff's attorney, in a letter, by 
mail, which he did not receive — held, that if the defendant was 
authorized by the letter from the plaintiff's attorney to remit that 
sum, in that manner, at that time, the loss must fall on the plain- 
tiff; if not, the plaintiff must have judgment. 

So, in Kington v. Kington, 11 M. & W. 233, it was not doubted 
that a plea that the defendant had ever been ready to pay the 
money claimed, in suit, and that on a certain day the plaintiff 
ordered or requested -the defendant to forward the money to him 
by express, and that the defendant did so, and paid the same as 
directed, in satisfaction and discharge of the plaintiff's claim, was 
a good plea in bar, though there was some informality in the plea 
in that case. In this case, if the agent had said, in his letter : 
You may send the money to me by mail, or you can send it by 
mail, we should probably have understood at once that if so sent 
it would be at the company's risk, and it is the same when he said, 
You can send it by express. The vendee or consignee of goods or 
money does not need to say : Send the goods or money by express, 
or by mail, at my risk. He has only to designate the manner, or 
instrument, or medium of transportation ; and when thus sent they 
are at the consignee's risk as much as though he had said in words, 
"at my risk." This is implied in all such cases, and we think it 
was in this case. We think the first question proposed must be 
answered in the affirmative. 

Was the policy forfeited by the delay from November 15th to 
December 3d ? The plaintiff was given to understand, and did 
understand, that though by the printed regulations of the company 
the agent could not, in terms, bind the company, and that the com- 
pany had undertaken so to arrange it, if possible, that all their 
agents should be the agents of the assured, or, at least, shall be 
their own agents only to secure contracts in writing by which the 
company could hold all others, but that they should have no power 
to bind the company to anything, yet that the uniform usage and 
practice of the company was to receive premiums within a reason- 
able time after due, when there was no material change in the 
health of the person insured ; that the plaintiff could safely rely 
on this usage, and take time to examine the subject and consider 
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what lie would do, and defer the fifth payment for a reasonable 
time after November 15th, without running any risk of forfeiture 
if his wife should continue in good health ; that the company would 
receive the premium under such circumstances without objection. 
The plaintiff understood, and was reasonably justified in under- 
standing, that the uniform usage of the company was to waive the 
forfeiture in such cases, and that this usage would not be departed 
from in this case. But for this understanding he would have paid 
his premium on or before November 15th. 

But he had sufficient reason to ask delay. The other premiums 
he had paid, half note and half cash, and he expected to pay this 
one in the same way ; and he had probably been assured that after 
a few years the dividends were to be sufficient to pay and discharge 
these notes — were to be fifty per cent, on the amount of his pre- 
mium. But he finds it only fifty per cent, on ordinary rate, which 
he would not be very likely to understand much of. He acts in 
good faith ; he desires an explanation of these two points ; he 
applies to Loomis, who is unable to give him any satisfactory ex- 
planation. He then writes to Hinckley, in Vermont, another 
agent of the company, making inquiries on these points, but re- 
ceives no answer. November 22d he wrote to Elmore, the secre- 
tary of the company at Hartford, making the same inquiries, and 
adding, I have deferred paying my fifth premium until we come to 
a proper understanding of the subject. He also adds, that Loomis 
had suggested that no advantage would be taken by the company 
while this question was being settled. November 30th, Elmore 
replied, giving explanations of the dividends, and informing him 
that he could pay the fifth premium in the usual way, half cash 
and half note, if he preferred, but saying nothing further about 
any extension of time or waiver of forfeiture. 

The plaintiff delivered to the express the whole amount in cash, 
relying, as to extension and waiver, upon his understanding de- 
rived from the statements of Loomis and the letter of Elmore ; 
and if the express had delivered the money to Loomis, the plain- 
tiff would have received a renewal receipt, and the defendants 
would have treated the policy as in force without raising any objec- 
tion. The plaintiff's wife continued, and still continues, in perfect 
health ; and satisfactory evidence of that fact would have been 
furnished the defendants by the plaintiff, if he had understood it 
was desired or necessary. He would also have paid interest on 
Vol. XXIII.— 23 
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the premium, if he had understood that interest was demanded or 
expected. In his subsequent interviews and correspondence with 
Loomis, no certificate or evidence of health, or interest, was de- 
manded; but the defendants, by refusing to give him a receipt for 
the fifth premium, and insisting upon a forfeiture, on the ground 
that they had not received the money delivered by the plaintiff to 
the express, waived their right to such certificate, evidence and 
interest, if they would otherwise have been entitled thereto. 

The plaintiff understood, and Loomis understood, and Elmore, 
the defendants' secretary, understood, that the forfeiture was 
waived, and that, if the plaintiff paid his fifth premium within a 
reasonable time after November 15th, it was to be received as 
though paid in time; and the court find that if the money which 
the plaintiff sent had been in fact received, it would have been 
accepted in payment and discharge of said premium. To all in- 
tents and purposes, then, the company had absolutely agreed to 
waive the payment at the day, and, if it was paid within a reason- 
able time thereafter, to receive it in satisfaction of the premium ; 
and the court find that the company has waived its right to all the 
subsequent proofs to which it might otherwise have been entitled, 
and that plaintiff made a proper demand, &c. 

But why do we say that the case stands as if the company had abso- 
solutely waived or agreed to waive this payment at the day ap- 
pointed? It is settled, in Hale v. Ins. Co., 32 N. H. 295, that, 
as a general rule, corporations have power to waive their rights, 
and are bound by estoppels in pais like natural persons. Now, 
suppose Loomis could not make an agreement that should bind the 
company ; still he knew, and could tell, and tell truly, what the 
uniform usage of the company had been in similar cases, and the 
plaintiff would have the right to presume, perhaps, that what they 
had uniformly done in similar circumstances, they would do in this 
case. But he finally writes to the company's secretary at Hart- 
ford, and informs him that he had deferred paying this premium 
beyond time, and gives him the reasons, and states to him what 
the agent had assured him about their waiving this payment. 
Now, these agents and secretaries, whether they are competent to 
make contracts or not, are agents of the company so far that the 
company may be notified through them of any facts that concern 
the company. 

If a man whose life is insured dies, they notify the company 
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through an agent, and either Loomis or Elmore would have been 
a sufficient agent of the company, so that a notice to them would 
ordinarily be notice to the company of such fact. The plaintiff 
gave Elmore notice of the state of facts as they existed, and this 
must be considered as notice to the company ; and though he may 
not have had any right to bind the company by any such contract, 
the company, when notified through him, should speak through 
him, or in some other way, and give the notice that no such 
arrangement will be made in- the specified case. But, on the con- 
trary, when Elmore is notified of the state of the case, he gives 
the desired information in regard to the dividend, and then says 
to the plaintiff: You can pay this premium, half cash and half 
note, if you wish, notwithstanding you have been notified to pay 
all cash, and after I have received your notice that the time has 
passed in which, by its terms, it should have been paid. The 
company were called on to speak when they were notified that this 
plaintiff had allowed his premium to go by the time, upon the 
representations and assurances of their agent, and that he was still 
trusting those assurances. They should have denied the fact as 
stated, or in some way have given him to understand that he could 
not rely with safety upon those representations and assurances, — 
but instead, the company say nothing ; but their secretary says : 
You may thus trust, and no advantage shall be taken of you. 
We think the company must in that way be held to have ratified 
what their agent said, and to have waived all objection to that 
course. They are estopped to deny that they did so. 

So, in Glidden v. Unity, 33 N. H. 571, 577, it is said that in 
all American courts, towns and other corporations are now to be 
considered as subject to the same presumptions and implications 
arising from their corporate acts, or the acts of their agents within 
the scope of their authority, without either vote, deed or writing, 
as in the case of natural persons. This statement of the law is 
taken substantially from 2 Kent's Com. 290, and authorities there 
collected in note b. A promise may be made directly by their 
agents acting within the scope of their authority, or such promise 
may be implied against the corporation from the acts of its agents 
within their authority, like natural persons : Smith v. Meeting- 
house, 8 Pick. 178. So, in Angell & Ames on Corp., sect. 237, it 
is said that a corporation may as well be bound by express pro- 
mises through its authorized agents as by deed, and that promises 
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may as well be implied from its acts and the acts of its agents, as 
if it had been an individual ; — and see authorities in note. 

So, in Pierce v. Insurance Co., 50 N. H. 297, it was held that a 
condition inserted in a policy for the benefit of the company might 
be waived by the company, and that the declarations or acts of an 
agent of the company are competent evidence of such waiver by 
the company ; and so in Lyman v. Littleton, 50 N. H. 42. Clark 
v. Insurance Co., 6 Cush. 842, and Heath v. Insurance Co., 1 
Cush. 257, as well as Lyman v. Littleton, 50 N. H. 42, are autho- 
rities to the point, that, when a particular objection to notice or to 
proof of loss, or to anything which is required to be done, is made 
and insisted on, and no others are suggested, it will be considered 
as a waiver of other objections. To the same point are Vos v. 
Robinson, 9 Johns. 192 ; Insurance Co. v. Tyler, 16 Wend. 385, 
401, and McMasters v. Westchester Co. Ins. Co., 25 Wend. 379. 

Decree for the plaintiff. 



Supreme Court of Michigan. 

GEORGE LOCKHART r. JOHN S. VAN ALSTYNE. 

An agreement by a corporation to pay annual dividends to preferred stock- 
holders without reference to its ability to pay them from earnings, is opposed to 
public policy and void. 

But a contract will not be so construed as to subject it to this principle where 
any other construction is reasonable. 

An endorsement on certificates of preferred shares in a corporation issued bv 
order of the directors as follows : " Five per cent, semi-annual dividend guaran- 
teed from Sept. 1st 1872," signed by the treasurer, is not to be understood as a 
guaranty that the corporation will pay dividends at all events, but only a guaranty 
to pay dividends to the holders of the certificates in preference to others, when the 
earnings of the corporation will warrant it. 

A dividend, in the common understanding of the term, when applied to some- 
thing to be paid bv corporations not insolvent or in contemplation of dissolution, 
means a sum which the corporation sets apart from its profits to be divided among 
its members, and so the word must be understood in such a guaranty. 

Error to the Superior Court of Detroit. 

Ward $ Palmer and A. Russell, for plaintiff in error. 

8. T. Douglass and George V. N. Lothrop, for defendant in 
error. 



